Abstract This article reviews India's International Investment Agreements including its Bilateral Investment Treaty models in the light of Non Investment Concerns (NIC) and the integration-or not-of related measures furthering the State's normative autonomy. In this context, particular attention is paid to the following issues: the right to regulate, human rights, development, labour, corporate social responsibility, the environment and anti-corruption. While certainly subjective, this perspective is based on today's most recurring treaty practices, which respond, even timidly, to pressing ''societal'' challenges treaty drafters and adjudicators do not yet dare to formulate in a rights, and precisely human rights, language. The paper later shows the importance of a right-based approach in a changing international context and concludes in favour of a greater and original integration of NIC in India's current negotiations and treaty drafting.
Introduction
In reaction to the problematic increase of global trade disputes, India recently expressed its reluctance to see certain ''Non Trade Concerns'' (NTC), including labour and the environment, introduced in the World Trade Organisation (WTO)'s purview. According to India's Commerce Secretary indeed, developing nations are facing a double challenge when dealing with the WTO dispute settlement system: a lack of internal capacity to tackle complex technical issues such as trade remedies, and the progressive inclusion of labour and environment related decisions, settled in other forums, in the reasoning of the WTO's adjudicators.
1,2 This perspective is unfortunately not uncommon as it echoes other developing countries approaches to international trade law and, at the same time, contributes to the artificial fragmentation of international law, which has characterized the past 20 years. 3 While developing and, to a lesser extent, emerging economies have traditionally associated their global attractiveness to a rather loose normative framework of protection for labour and the environment hence creating a comparative advantage in trade, these disastrous views for a sound and sustainable development have only but been reinforced by the technicalization and strategic division of international law in many sub-disciplines eventually read in isolation to meet short term policy objectives. Lex specialis (specialized law), ''self-contained'' regimes, and regionalism have indeed been advanced as many explanations of the current international law complication while, at the same time, jus cogens, ''systemic integration'' and repeated incantations to refer to the Article 31 (3) (c) of the Vienna Convention of the Law of Treaties 4 (VCLT) are supposed to provide drafters and judges with solutions in favour of a pluralistic and integrative vision of international law as well as the integration of Non Trade Concerns in trade law. 5 What are these controversial ''Non Trade Concerns'' about? Virtually anything and everything if not defined rigorously. In a trade in agriculture context, the NTC appeared in relation to the interpretation of the WTO Agreement on Agriculture (AoA), which is said to be flexible enough to provide for the protection of food security, rural development, poverty alleviation, and the environment. 6 In this context, the ''multi-functionality'' of agriculture already addressed by the Organisation for Economic Cooperation and Development (OECD) in its March 1998 Communiqué, 7 has been stressed by the WTO itself in the preamble of the Agreement on Agriculture:
commitments under the reform programme should be made in an equitable way among all Members, having regard to Non Trade Concerns, including food security and the need to protect the environment; having regard to the agreement that special and differential treatment for developing countries is an integral element of the negotiations, and taking into account the possible negative effects of the implementation of the reform programme on least-developed and net food-importing developing countries.
This apparently simple reasoning has nevertheless generated numerous heated debates from the early years of the WTO. 8 The absence of a clear definition of what could be a NTC contributed to the confusion and developing countries fears to see their trade policies impeded by externally imposed ''western'' values and standards. This again revealed a rather short-term vision, but remains largely prevalent in today's discussions. In addition, recent cases such as the ''seal dispute'' have reactivated the debate on the basis of the interpretation of Article XX (General Exceptions) of the General Agreement on Tariffs and Trade (GATT 1994) and the protection of public morals (Article XX (a)) and indigenous communities (Inuit) rights in particular. 9 Yet no consensus could be achieved in treaty drafting or case law on the very coverage of NTC.
Having this in mind, one can wonder what could then be ''Non Investment Concerns'' (NIC) while the expression has not yet gained much popularity in international investment practice and scholarship. Such a definition would require a genuine theoretical construction going beyond the limited borders of this short article, but for the clarity of the discussion, the following elements will be considered as falling under NIC: the right to regulate-despite its many and problematic meanings-human rights, development, labour, corporate social responsibility (CSR), the environment and anti-corruption. While certainly subjective, this list is based on today's most recurring treaty practices responding, even timidly, to pressing ''societal'' challenges treaty drafters and adjudicators do not yet dare to formulate in a rights and precisely human rights language.
Based on a variety of previous researches on India (and emerging countries) and international trade and investment law, this article reviews India's International Investment Agreements (IIAs) including its Bilateral Investment Treaty (BIT) models in the light of Non Investment Concerns (NIC) and the integration-or not-of related measures (I). 10 In doing so, it shows the importance of a right-based approach in a changing international context (II) and concludes in favour of a greater and original integration of NIC in India's current negotiations and treaty drafting.
Non Investment Concerns in Indian International Investment Agreements
In early 2013, India decided to suspend all its BITs negotiations to eventually publicly release a first new BIT model draft, which has largely been commented since the beginning of 2015. 11 This did not come as a complete surprise as India is facing, for the past 5 years or so, a growing number of investors' claims (around seventeen according to certain estimates).
12,13 Some of these disputes, and the landmark decision on the White Industries case to start with, have literally produced a landslide of comments and interrogations on the direction to be given to India's investment policy with regard to some essential aspects of its autonomy to regulate economic activities including its tax policy. 14 negotiation), India has been at the forefront of treaty negotiations for the past three decades. 15 Interestingly, the changing nature of its trade from a rather closed socialist economy to more liberal and internationalized paradigms as much as its recent encounters with international investment arbitration have impacted India's perceptions of the best possible treaty.
Although a relatively late entrant on the BIT scene with a first treaty signed with the UK in 1994, India has progressively crafted a very large number of treaties with developed and developing countries all over the world. While it restricted itself to BIT until 2004, it then entered into regional negotiations and FTA with countries such as Japan, Korea and Malaysia (see the Appendix tables) and there are many more to come at the bilateral or mega-regional level. Interestingly, India took an opposite stance to, for example, China as far as National Treatment and Most Favoured Nations (MFN) are concerned. While it generally granted the two standards of treatment [as well as Fair and Equitable Treatment (FET)] in most of its 1990s and 2000s treaties, its recent attempts show a real suspicion of the MFN. This, of course, is a direct result of its recent-and first condemnation by an arbitral tribunal in the White Industries case. While based on the India-Australia BIT, the broad interpretation of the MFN standard by the investment tribunal resulted in finding that the standard of ''effective means of asserting claims and enforcing rights'' could be found in the India-Kuwait BIT. 16 It then concluded that: ''the Republic of India has breached its obligation to provide effective means of asserting and enforcing rights'' with respect to the White Industries Australia Limited's investment pursuant to the article 4(2) of the BIT incorporating the Article 4(5) of the India Kuwait BIT. 17 For these reasons, and as seen in many other relatively similar (tax related) cases that are underway, the Indian government decided to review its BIT policy including its BIT model. The 2015 model hence does not mention the MFN standard, which may pose problem for Indian investors going global. NIC related provisions. In the early 2000s, while a number of investment disputes were already questioning the State's right to regulate in favour of the public interest, the gap in India's practice is quite striking and has later become problematic when disputes have arisen.
On the other hand, and as a reaction, the 2015 model BIT offers quite a number of NIC related provisions, which counterbalance the criticism often formulated since its adoption. 19 A curious instrument indeed, at the intersection of various approaches of investment law (liberal and statist), the 2015 model BIT somehow contradicts other political ambitions of the current government and the ''Make in India'' campaign. The model BIT does not always provide a protective and attractive environment for FDI while, at the same time, it does not necessarily protect the interests of the State and its population. The debateable new provisions include : the stricter definition of investment, the complete exclusion of taxation, the absence of an MFN provision and the curiously drafted dispute settlement provisions, which requires the exhaustion of local remedies by the investor before it can proceed to international arbitration, i.e. quite a challenging task in a country where the number of pending cases is infamous. These provisions also have to be taken into consideration for Indian investors ''going global'' as they are now offered less protection than in the past. However, as briefly indicated above, the NIC related provisions deserve particular attention. They are identifiable in the following sections: Preamble (Sustainable development and Directly related to individual rights protection, the Article 9 (Entry and Sojourn of Personnel) and Article 10 (Transparency) have to be read in relation to today's evolution of trade and investment and increasing expectations in terms of freedom of movement and access to information although the latest is well framed by certain other imperatives (Article 10.4):
Nothing in this Treaty shall require a Party to furnish or allow access to confidential information, the disclosure of which would impede law enforcement, or otherwise be contrary to the public interest, or which would prejudice legitimate commercial interests of particular juridical persons, public or private.
Article 11 (Compliance with Law) and Article 12 (CSR including labour, human rights, environment and anti-corruption standards) can be read together as far as anti-corruption measures are concerned. Here again, they correspond to contemporary evolutions and the greater public demand in favour of political and economic accountability. Article 12 is however of particular interest knowing India's recent moves in favour of the implementation of sound CSR policies and the 2013 change in company law which requires businesses with annual revenues of more than ten billion Rupees to give away two percent of their net profit to charity, putting India at the forefront of CSR:
Investors and their enterprises operating within the erritory of each Party shall endeavour to voluntarily incorporate internationally recognized standards of corporate social responsibility in their practices and internal policies, such as statements of principle that have been endorsed or are supported by the Parties. These principles may address issues such as labour, the environment, human rights, community relations and anti-corruption.
The direct references to human rights is of particular importance although a language of rights in the nature of a precise binding instrument is still absent.
In addition, Article 32 (General Exceptions) and Article 33 (Security Exceptions and Appendix 1 related), largely modelled on WTO exceptions, could prove useful in dispute settlement and help contribute to de-fragmentation of international law. The sceptics would, of course, argue that their implementation could be complicated in an investment context.
Indian Treaties with Investment Provisions (TIPs)
As if anticipating this new trend, previous TIPs had already paved the way for further NIC measures being integrated. Amongst them a few deserve special attention. 21 The 2005 India-Singapore Comprehensive Economic Cooperation Agreement (CECA) set the tone of the developments to come. Its preamble reaffirms the ''right to pursue economic philosophies suited to development goals and right to regulate activities to realize national policy objectives'' and recognizes that:
''economic and trade liberalization should allow for the optimal use of natural resources in accordance with the objective of sustainable development, seeking both to protect and preserve the environment.'' In addition, the chapter 6 (investment) comprises public interest related measures (right to regulate, Article 6.10) as well as WTO type ''general exceptions'' (Article 6.11).
The 2010 India-Korea CEPA follows the same path and interestingly integrates an original Article 10.16 on ''health, safety and environmental measures'': While engaging in multilateral negotiations including trade and investment issues with developed and developing countries, India will certainly benefit from a larger and more comprehensive inclusion of NIC measures in its current BITs and other IIAs and eventually the adoption of a (human) rights based approach.
The right time for a right (s) based approach

A fast changing international landscape
With 3,304 International Investment Agreements (IIAs) and almost 600 FTAs the production of economic norms for global and regional integration has reached an unprecedented stage. 22 In addition, international investment law and dispute settlement is at the centre of this troubled environment and indeed constantly evolving from a conceptual framework to a variety of other approaches, which may apparently refer to the same standards but greatly differ in putting forward different policy objectives and economic development paths. 23 Investor-state dispute settlement has radically changed. While the number of disputes has exploded with seventy new cases introduced in 2015 (i.e. highest number of cases in a year), and bringing the total number of known treaty based cases to six hundred and ninety six, the geographical representation as well as the nature of the cases have dramatically evolved. 24 As far as countries targeted by investment arbitrations are concerned, an important evolution is under way. With 40 % of new cases initiated against developed countries, the relative share of cases against these countries has been on the rise (compared to the historical average of 28 %). This has already impacted the discussion on investment arbitration including the EU's reluctance to introduce investment arbitration provisions in the agreements its currently negotiating and the Transatlantic Trade and Investment Partnership (TTIP). As far as the nature of disputes is concerned, investors do not hesitate anymore to target host countries regulatory activity in challenging national policies for health, the environment or energy production and security. 25, 26 In addition, the latest rendered awards have reached astronomical sums with a 2014 award amounting to USD fifty billion in the Yukos three closely related cases 27 -the highest known award by far in investment arbitration.
During the same period, in 2014, Asia became, for the first time, the world's largest investor region (with USD four hundred and forty billion outward FDI), hence overtaking North America (with USD three hundred and ninety billion) and Europe (with USD two hundred and eighty six billion). 28 China and India have played a large part in this massive expansion with Hong Kong becoming the second largest investor in the world behind the US, and FDI outflows from India increasing fivefold to USD twelve billion in 2014. 29 This concrete realization of Narendra Modi's ''Act East'' and China ''good neighbour'' policies heralds tremendous new developments for the world. Beyond trade statistics and other investment flows, there is now another lengthier and deeper struggle which is that of political redefinition of the rules governing global economics. In this regard, as demonstrated above, India and China have taken a rather heterodox path, which might appear for many as an alternative to ''western rules''. 30 This international law, which they hardly had a hand in creating, has not reduced their normative autonomy. On the contrary, they have seized on it to strengthen their powers and export-a sui generis model mixed with norms imported and reinterpreted in light of creative practices embedded in contrasting histories and political regimes. This heterodox strategy eventually gave space for regulatory autonomy and gradual economic liberalization in supporting the development of national champions. As some of these national champions go ''global'', the national treatment standard of protection may be important. 31 Lastly, in relation to NIC, a few newly drafted treaties have taken into account the civil society's concerns and the need for human rights-related provisions integration and clarification. While timid and sometimes not even using the term ''human rights'' nor referring to precise provisions, these attempts are real and deserve to be put into perspective. Two are of particular interest, one being more politically daring and legally rigorous than the other: the Comprehensive Economic and Trade Agreement (CETA) between the EU and Canada and the Transpacific Trade Partnership (TPP) between the United States and eleven Pacific countries, a group representing 40 % of the world GDP. 32 The CETA negotiators have clearly offered an attentive ear to civil society's criticism echoed by the EU Parliament.
33
What has been called in diplomatic, yet very curious terms, ''a legal scrubbing'' to ''fine tune'' the treaty in response to civil society pressure, eventually led to the publication of a new treaty in late February 2016. 34 At the core of this ''fine tuning'' are investment provisions and investment dispute settlement reforms in relation to the massive criticism and concerns following the publication of the first CETA draft at a time European countries are also targeted by investment arbitration, a new reality which came as a shock for government and public opinions discovering that Europe was also fallible and the ISDS system was not only made to sue developing countries. 35 A look into the text of the treaty is disappointing: while a number of provisions are indeed supporting states sovereignty and so their ability to protect their citizens' rights, human rights are certainly not at the core of the treaty text despite some references found in the preamble to the ''Universal Declaration of Human Rights'' and the importance of ''international security, democracy, human rights and the rule of law for the development of international trade and economic cooperation''. 36 the parties ''right to regulate within their territories'' to ''achieve legitimate policy objectives, such as public health, safety, environment, public morals and the promotion and protection of cultural diversity'', but nothing clear and binding is further elaborated as to the same parties' human rights obligations. In this regard, and despite the absence of the term ''human rights'' in the more than 5000 pages of the treaty text, the TPP is politically daring and legally rigorous. Politically daring indeed, when confronted to a negotiation process with extremely varied countries, many of which are not democratic and not deliberately supporting an ambitious international human rights agenda; and legally rigorous as some provisions of the TPP are better defined than equivalent provisions of the CETA with clear references to labour or environmental legal instruments and commitments. 
The need for a renewed approach of NIC through standards and rights
The progressive integration of certain standards of treatment is revealing of the flexibilities of international law. To understand the possibilities offered by a creative approach, one has to bear in mind the revolutionary nature of certain standards and, for instance, a national treatment directly impacting regulatory autonomy of the State and domestic constitution. Granting national treatment to foreigners can indeed be seen as a profound contribution towards universalism by means of a concrete adherence to international law, but it can also be interpreted as too intrusive a standard that a State is not able to adhere to in view of its economic development or the lack of reciprocity its nationals may de facto face in the absence of either corresponding foreign regulations or economic capacity to trade and invest abroad. So there is reluctance by many, in views of political and pragmatic considerations to take such a fundamental turn in their approach to opening up and globalization. Now widely accepted, the national treatment standard is present, at the post-entry stage, in all Indian FTAs and IIAs, coupled (or not) with other investment standards and the MFN and FET standards in particular. Pre-entry national treatment provisions modelled on US practice are not generalized because many countries and emerging countries in particular, are resisting its introduction to protect their regulatory autonomy. While of a limited nature in the 1990s BITs, exceptions are often introduced in the new IIAs that firmly support investment liberalization. India should make a greater use of these. Of various types and nature, these exceptions can be general (public health, order, moral, security) and influenced (or not) by Article XX of the GATT. They can also be country specific to protect nationals against foreign investment in certain economic fields (infant industry, strategic economic sectors such as the cultural industry) or target specific domains for exemption of national treatment (intellectual property, prudential measures, financial services, etc.). The qualifications/exceptions to the national treatment serve to balance the legal symmetry sometimes artificially created by the national treatment standard with the economic asymmetries resulting from a de facto dominance from one partner's powerful multinational companies over the other partner's economy. Thus the national treatment standard effectively induces and supports a sovereign to develop itself through an autonomous regulatory project. In addition, a smart and efficient use of regulatory flexibilities could reconcile different approaches in trade and investment law. In this regard, a positive reconsideration of the national treatment standard by India and the many possibilities it offers to enhance State sovereignty in their economic choices would contribute to the very objective of a regulated trade and investment liberalization-a globalization, beneficial to all. India can now use its own investment model integrating NIC for the benefit of its population through a (human) rights approach. This of course, will reveal challenging, as human rights are generally not taken into consideration in international investment law and dispute settlement. Whether it is the unwillingness of treaty drafters to incorporate human rights provisions often perceived as counterproductive to foreign direct investment (FDI) reception or the reluctance of arbitrators to go beyond the letter of the law and interpret agreements in conjunction with general international law norms and principles, the debate has occupied legal scholars for some time while civil society was fighting for these rights to be directly addressed by the international investment regime. 38, 39 This current tedious debate has largely been fuelled by political and economic interests rather than convincing legal arguments. 40 Interestingly, the apparent contradiction between norms could indeed be easily resolved through political and economic will to read the law from a holistic perspective making use of its many flexibilities. 41 Why would it be essential to now integrate human rights in treaty drafting? Because they are directly invoked in dispute settlement and the issues addressed are related. In this regard, the recent Novartis case 42 clearly stresses the relations between investment and public choices and the need to legislate to improve public health. In the context of a series of amendments to the Indian Patents Act, which took effect on 1 January 2005, India indeed adopted Section 3(d). This controversial reform de facto limited pharmaceutical companies' ability to obtain ''secondary patents'' that is a patent protecting an alternative structural form of a given molecule and hence protects innovation only if it demonstrates enhanced ''efficacy''. On April 1, 2013, the Supreme Court of India decided on an appeal made by the pharmaceutical giant Novartis against a rejection of a patent application by the Indian Patent Office. The court's decision was essentially based on a clarification of Section 3(d) and the concept of ''therapeutic efficacy'' while, at the same time, affirming compliance with the WTO Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS). 43 Hence the court argued that the Parliament had to produce, ''within a very limited time, an Act that would be TRIPS compliant without, in any way, compromising on public health considerations''. 44 It is important to recall here that India was at the forefront of the negotiation of the WTO Ministerial Declaration on TRIPS and Public Health adopted in Doha in 2001 and affirming that: the TRIPS Agreement does not and should not prevent Members from taking measures to protect public health. Accordingly, while reiterating our commitment to the TRIPS Agreement, we affirm that the Agreement can and should be interpreted and implemented in a manner supportive of WTO Members' right to protect public health and, in particular, to promote access to medicines for all. 45 As to the interpretation of ''therapeutic efficacy'', the court demonstrated that:
Efficacy means ''the ability to produce a desired or intended result''. Hence, the test of efficacy in the context of section 3(d) would be different, depending upon the result the product under consideration is desired or intended to produce. In other words, the test of efficacy would depend upon the function, utility or the purpose of the product under consideration. Therefore, in the case of a medicine that claims to cure a disease, the test of efficacy can only be ''therapeutic efficacy''. 46 Technically complex and based on an equally long procedure, the text of the judgment is very well argued and scientifically grounded. It raises the issue of rewarding genuine innovation involving therapeutic efficacy and at the same time, dealing with major public health challenges for the State. The case has made the headlines and received massive criticism 47 but it is a genuine contribution made by an emerging country. 
Conclusion
A (human) rights-based approach directly tackling NIC appears as the only logical path to address all other international law issues. Not only does it encompass essential human rights principles, but it also proves an effective tool to international law reunification and coherent application from treaty drafting to dispute resolution while putting an end to the debate on the definition and categorization of NIC. As applied to investment (and trade), it places the discussion in another perspective, that of legal entitlements, rights holders can claim against the state and other nonstate actors.
Hence, instead of a passive defensive approach resisting the exportation of ''western'' norms and standards, it is worth pondering why emerging economies such as India have not adopted a proactive and creative strategy in defining the essential norms and standards applicable to their companies' operations abroad or for the protection of their own interests and populations.
48 Low standards will only weaken the economic capacity of emerging and developing countries in great need for growth and jobs creation. It is ample time to integrate NIC in investment treaty drafting and to adopt a creative approach to standards definitions based on (human) rights. Amongst these, the conservation of natural resources, the betterment of working conditions or the health and safety of consumers should obviously matter to India. 
